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I. Introduction 

In a broad sense, diplomatic asylum is used to denote asylum granted by a State 
outside its territory.  “It is the protection of an individual by a diplomatic mission, in which 1

such individuals can be either a national of the receiving (or territorial) State, the sending (or 
extraterritorial) State or of a third.” Moreover, diplomatic asylum refers to “a refuge that is 
granted to a political offender or a person qualifying as a political offender or a person 
qualifying as a political persecuted in a diplomatic or consular mission.”  It is noted that the 2

terminology utilized in such field is variable, as the term “external asylum” and “political 
asylum” are used by some to denote diplomatic asylum. Henceforth, the person that is 
granted asylum may be referred to as either a “refugee” or an “asylee.  3

The concept of diplomatic asylum has been practiced since early civilizations. 
However, until today, diplomatic asylum, continues to exist as an ill-defined concept whose 
boundaries are anything but certain. Therefore, one could conclude that the notion of 
diplomatic asylum, as well as its legal validation is left to customary international law.  In 4

copious member states in which their authorities advocate for humanitarian actions, do 
indeed believe in granting and accepting the notion of diplomatic asylum, as they see that is 
clearly indicated that the U.N. Charter established an obligation to accept anti apartheid 
activists. However, today, many key international actors do not recognize a formal right to 
grant diplomatic asylum, as they believe that diplomatic asylum often leads to the derogation 
of their sovereignty.  

II. Focused Overview of the Issue 

1) History of the Concept of Diplomatic Asylum  

The concept of Diplomatic Asylum was practiced since the early civilizations of 
ancient Egypt, Greece, Rome and India. However, diplomatic asylum that we know of was 
practiced in Europe since the 18th century, where such a right was granted to individuals who 
were prosecuted for criminal or common offences or for their political or religious 
viewpoints. However, by the end of the 18th century, such practice had lost its popularity in 
Europe, but gained elsewhere; Latin America, where new independent countries liberated 
from the rule of Spain and Portugal, began to arise. “The fast development of the asylum in 
the area was caused by the unstable political situation in the ‘new-born’ countries. Diplomatic 
asylum, due to that instability, was treated as an opportunity to defend those, who were afraid 

1 United Nations. "Question of Diplomatic Asylum. Report of the Secretary-General." 
UNHCR. Web. 
2 Chhabra, Saroj. "Diplomatic Asylum: A Necessary Evil to the Protection of Human Rights." 
International Journal of Law and Legal Jurisprudence Studies. Vol. 4. N.p.: Universal 
Multidisciplinary Research Institute Pvt, n.d. N. pag. Ser. 2. Web. 
3 United Nations. "Question of Diplomatic Asylum. Report of the Secretary-General." 
UNHCR. Web. 
4Behrens, P. (2012). The Law of Diplomatic Asylum– A Contextual Approach. Mjilonline.org. 
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of prosecution for their political activity.”  Henceforth, the institution of the grant of asylum 5

developed mostly in Latin America and nowadays, it is a legal issue which is regulated by the 
three main regional conventions:  The Havana Convention on Political Asylum (1928), 
Montevideo Convention on Political Asylum (1933) and the Caracas Convention on 
Diplomatic Asylum (1954). 

The Havana Convention drafted in 1928 situates that the ratifying nations have to 
“respect the asylum granted to political offenders in diplomatic missions to the extent it is 
allowed, as a right or through humanitarian toleration, by international law, state practice and 
domestic law of the territorial State.”   However, such convention had a flaw; if the territorial 6

State prohibits such asylum seeker or refugee to leave the country, the State granting asylum 
may not legally demand the former to provide safe passage out of the country. The 
convention also conveys that granting of diplomatic asylum to persons accused or condemned 
for common crimes would not be in order.  

Therefore, adjusting to the first convention, The Montevideo Convention on Political 
Asylum (1933) elaborates on some ambiguous issues in the Havana Convention. Such 
convention drew conclusions on whom should be referred to as the “criminals” not 
benefitting from diplomatic asylum, as it makes it clear that it is the State granting asylum 
who decides whether the offence is common or political by nature.  

Third, the Caracas Convention on Diplomatic Asylum (1954) is a reaction to the 
proceedings before the International Court of Justice that took place in 1950. On a more 
precise note, the Caracas Convention clarifies earlier agreements and state practice, and 
enjoys wider acceptance than the Montevideo Convention. It affirms that every State has the 
right, not the obligation to grant diplomatic asylum and this is not subject to reciprocity.  7

The three conventions on diplomatic asylum enabled gradual development on the law 
on diplomatic asylum as it came to a point where the State granting asylum was given the 
power to take the principal decision affecting the fate of the asylum seeker..  

8

2)  Territorial and Extraterritorial Asylum  

Under International Law, the definition of the word Asylum denotes, “The protection 
granted by a state to a foreign citizen against his own state. The person for whom asylum is 
established has no legal right to demand it, and the sheltering state has no obligation to grant 
it.”  Commonly, there are two main types of political asylum that can be often confused with 9

one another: Territorial and Extraterritorial Asylum. 

Territorial asylum is granted within the territorial bounds of the state offering asylum 
and is an exception to the practice of extradition( accusing or convicting a  person). 

5 Malinowska, Alina. "The Institution of Diplomatic Asylum as the Possibility of Protecting 
Human Rights." Cultrualdiplomacy. Marie Curie-Sklodowska University in Lublin, Poland, 
n.d. Web. 
6 Värk, René. "Diplomatic Asylum: Theory, Practice and the Case of Julian Assange." 
Peacepalacelibrary. N.p., n.d. Web. 
7 Ibid. 
8 Ibid. 
9 Malinowska, Alina. "The Institution of Diplomatic Asylum as the Possibility of Protecting 
Human Rights." Culturaldiplomacy. Marie Curie-Sklodowska University in Lublin, Poland, 
n.d.  
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Territorial asylum employed primarily for the protection of persons accused of political 
offenses such as treason, desertion, or sedition. However, one must take into consideration 
that territorial asylum excludes convictions such the murder of a head of state, certain 
terrorist acts, collaboration with the enemy in time of war, crimes against peace and against 
humanity, and war crimes.   Moreover, Territorial asylum permits such asylum seekers to 10

enter and stay in the country, since they are persecuted and discriminated for their religious, 
political or cultural views or activities. Henceforth, Territorial asylum could be denoted or 
referred to sometimes as ‘Political Asylum’. In such case, the asylum seeker once granted 
such kind of asylum, could not be extradited back to at a request of the state of his 
citizenship.  

Extraterritorial asylum refers to asylum granted in embassies, legations, consulates, 
warships, and merchant vessels in foreign territory and is thus granted within the territory of 
the state from which protection is sought. Another word for Extraterritorial asylum is 
diplomatic asylum, and such type of asylum habitually to dispute member states. Diplomatic 
asylum, or Extraterritorial asylum is about providing sanctuary to individuals in the premises 
of diplomatic missions. As mentioned above Diplomatic asylum can cause disputes because, 
unlike in case of territorial asylum, the protected individual is still in the territory of his/her 
own country and therefore the protective state interferes with the sovereignty of another state. 
According to a fundamental rule of International law, “States may not exercise their 
jurisdiction outside their territory i.e. abroad, and because diplomatic missions are also 
‘abroad’, states must refrain from exercising their jurisdiction in the premises of diplomatic 
missions.” However, the International Law Commission, while drafting of the Vienna 
Convention on Diplomatic Relations in 1961, rejected the notion of extraterritoriality as it is 
founded on a legal fiction and does not reflect factual reality or modern understanding of 
diplomatic relations.  11

3) Diplomatic Asylum under International Law  

        It is doubtful that the right of diplomatic asylum exists within general international law 
as no legally binding treaty or convention exists on such issue. However, an institution of 
diplomatic asylum does exist, where numerous binding conventions are founded; however, 
such institution is only applicable in Latin America, where numerous conventions are 
binding. However, this does not apply elsewhere in the world. The International Court in the 
Asylum case between Colombia and Peru in 1950, decided on a ruling that emphasized that a 
decision to grant asylum involves derogation from the sovereignty of the receiving state ‘and 
constitutes an intervention in matters which are exclusively within the competence of that 
state. Such derogation from territorial sovereignty cannot be recognized unless its legal basis 
is established in each particular case.’ However, the Asylum Case of 1950 has also confirmed 
that exceptional cases of diplomatic asylum could be granted if: such diplomatic asylum acts 
as a temporary measure to individuals in physical danger, where there is a binding local 
customary rule that diplomatic asylum is permissible or/and Under special treaty that both 
member states ratify.  

          As mentioned above, diplomatic asylum can take place in numerous forms. According 
to international law, there’s no general right that permits the granting of asylum as  such a 
step would prevent territorial law taking its own course and would involve a derogation from 

10Ibid. 
11Ibid. 
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the sovereignty of that State where the legislation is situated. However, the UN General 12

Assembly, in the Preamble to the Declaration on Territorial Asylum of 1967, already 
recognized ‘that the grant of asylum by a State…is a peaceful and humanitarian act and that, 
as such, it cannot be regarded as unfriendly by any other State’ (UNGA Res 2312 [XXII] [14 
December 1967]). Furthermore, the same principle is expressed in Art. 1 (1) Declaration on 
Territorial Asylum, in different words: ‘Asylum granted by a State … shall be respected by 
all other State.  13

III.  Involved Countries and Organizations 

1) UK  
In the UK, asylum seekers may apply for asylum only after entering the UK.  Asylum 

applicants who meet the application criteria receive refugee status and hence, may reside in 
the UK. Moreover, if such applicant application got rejected, he may continue residing in the 
UK for humanitarian or other reasons if there is a real risk that they would suffer serious 
harm after returning to their country of origin, therefore, UK to some extent is considered to 
believe in the right of political asylum. However, The UK is one of the many European 14

nations that does not believe in diplomatic asylum and strongly claims that the issue itself of 
granting such asylum is purely a humanitarian issue and not a legal one. Nevertheless, it 
backs up its claim by the reference of the ICJ Asylum case in 1950 as the British government 
believes that the granting of diplomatic asylum is a right, not an obligation of States.  

In 2012, The UK has been in a case where it has been involved in an issue regarding 
diplomatic asylum. Julian Assange, Australian Editor-in-chief of WikiLeaks, has been 
wanted ever since 2010 by the Swedish authorities as he was accused of sexual assaults and 
rape. Because he was living in the United Kingdom when the European Arrest Warrant was 
issued, they applied for the extraction of Assange to Sweden. However, to flee extradition 
and prosecution, Mr. Assange chose to seek asylum in the Ecuadorian embassy where he 
asked for the protection of the Ecuadorian government, in which the Ecuadorian government 
approved of, and later informed the British government that it was considering Assange’s 
request. In August 2015 the lesser sexual assault allegations from 2010 (with the exception of 
rape) were dropped due to statute of limitation violations by Swedish prosecutors. However, 
the rape allegations still did not drop and the case will expire in 2020 if no further evidence 
proved the incident. In February 2016, a United Nations panel determined that Assange had 
been arbitrarily detained, and recommended his release and compensation for deprivation of 
liberty. However, both the Swedish and British governments rejected those findings as 
non-binding, and reiterated that Assange would be arrested if he left the Ecuadorian embassy. 

On May 19, 2017, Sweden said it would drop its rape investigation of Julian Assange. But 
they quote  “While today was an important victory and important vindication, the road is far 

12 Researchersclub. "CONCEPT OF DIPLOMATIC ASYLUM UNDER INTERNATIONAL 
LAW." RESEARCHERS CLUB. N.p., 12 July 2014. Web. 09 Aug. 2018. 
13 Ibid. 
14 Clare. "Refugee Law and Policy: United Kingdom." Apple Computers: This Month in 
Business History (Business Reference Services, Library of Congress). Victor, 01 Mar. 2016. 
Web. 
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from over,” he told reporters from the Ecuadorian Embassy in London. “The war, the proper 
war, is just commencing.”  15

2) Colombia  

Colombia is considered to be one of the strongest advocators of diplomatic asylum. 
Colombia has ratified all the Latin American conventions on diplomatic asylum and has 
been in a situation in which it granted diplomatic asylum to Victor Raul Haya de la Torre, 
a Peruvian which took place on October 3, 1949, in Peru. The Colombian Ambassador 
confirmed that Torre was granted diplomatic asylum in accordance with Article 2(2) of 
the Havana Convention on Asylum of 1928, as he also considered him as a political 
refugee in accordance with Article 2 Montevideo Convention on Political Asylum of 
1933). The Colombian Ambassador had later requested a safe passage of Torre out of 
Peru, however Peru refused to accept the unilateral qualification and refused to grant safe 
passage.  The issue later escalated to the point where the International Court of Justice 16

interfered. However, the court ruling was favoring Peru and stated that Colombia does not 
have the right to qualify an offense for the Purpose of asylum, nor was it entitled to claim 
guarantees for the safe departure of Torre. 

3) UNHCR 

The UNHCR is the main international body that deals with issues regarding the 
protection of refugees and their rights. It began as a surrogate for consular and diplomatic 
protection and expanded to include ensuring the basic rights of refugees and their 
physical safety and security. The Office assists host governments to safeguard the basic 
rights of refugees and to take the necessary measures to guarantee protection throughout 
the displacement cycle, from preventing refoulement (returning back the refugee to its 
home country)  and securing asylum to the realization of durable solutions (voluntary 
repatriation, local integration and resettlement).   17

Under the doctrines of the UNHCR, a criminal who has received a fair trial for a 
common law offense and who flees his country to escape jail is not necessarily a refugee. 
However, a person accused of these or other non-political crimes, whether innocent or 
guilty, may also be persecuted for political or other reasons, and is thus not necessarily 
excluded from refugee status. Furthermore, people convicted of the ‘crime’ of political 
activism may well be granted the statue of refugees by the UNHCR. However, if a person 
commits a war crimes or violates international humanitarian and human rights law - 
including the crime of terrorism - are specifically excluded from the protection accorded 
to refugees. In practice, especially during a mass exodus (a mass departure of people from 
a country), it is sometimes difficult for a humanitarian organization such as UNHCR 
which is neither a police force or a judicial body  to determine whether these people 
seeking refugee are indeed eligible for such status or are they  suspected of serious human 
rights violations. 

15 Värk, René. "Diplomatic Asylum: Theory, Practice and the Case of Julian Assange." Peace 
Palace Library. N.p., n.d. Web. 
16 "Asylum Case (Colombia vs Peru)." Scribd. Scribd, n.d. Web. 09 Aug. 2018. 
17 "Providing International Protection." Unhcr.org. UNHCR Global Report 2000, 200. Web. 
10 Aug. 2018. 
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In the 1990s, for instance, known violators were living in the huge refugee camps for 
Rwandans established in surrounding countries.The most viable solution is to provide support 
initiatives such as the international tribunals for Rwanda and the former Yugoslavia, to bring 
war criminals to justice. UNHCR is obligated to share with these and other relevant U.N. 
organizations pertinent facts on such issues while sensitively handling information which 
refugees have confidentially divulged to field staff.  18

IV.  Key Vocabulary 

Asylum: Sanctuary offered by one State to an individual seeking refuge from another State  
19

Diplomatic Asylum: The protection of an individual by a diplomatic mission and the 
individuals can be either a national of the receiving (or territorial) State, the sending (or 
extraterritorial) State or of a third State  20

Dissidents: disagreeing especially with an established religious or political system, 
organization, or belief  21

Extradition: the surrender of an alleged criminal usually under the provisions of a treaty or 
statute by one authority (such as a state) to another having jurisdiction to try the charge  22

Jurisdiction: the authority of a sovereign power to govern or legislate  23

V. Important Events & Chronology 

Date 
(Day/Month/Year) 

Event 

1928 The Havana Convention: “respect the asylum granted to political 
offenders in diplomatic missions to the extent it is allowed, as a right 
or through humanitarian toleration, by international law, state 
practice and domestic law of the territorial State.”  24

1933 The Montevideo Convention on Political Asylum: drew conclusions 
on whom should be referred to as the “criminals” not benefitting 
from diplomatic asylum, as it makes it clear that it is the State 
granting asylum who decides whether the offence is common or 
political by nature. 

18 "Providing International Protection." Unhcr.org. UNHCR Global Report 2000, 200. Web. 
10 Aug. 2018. 
19 Värk, René. "Diplomatic Asylum: Theory, Practice and the Case of Julian Assange." 
Peacepalacelibrary. N.p., n.d. Web. 
20Chhabra, Saroj. "Diplomatic Asylum: A Necessary Evil to the Protection of Human Rights." 
International Journal of Law and Legal Jurisprudence Studies. Vol. 4. N.p.: Universal 
Multidisciplinary Research Institute Pvt, n.d. N. pag. Ser. 2. Web. 
21 "Dissident." Merriam-Webster. Merriam-Webster. Web. 
22 "Extradition." Merriam-Webster. Merriam-Webster. Web. 
23"Jurisdiction." Merriam-Webster. Merriam-Webster. Web. 
24Värk, René. "Diplomatic Asylum: Theory, Practice and the Case of Julian Assange. 
Peacepalacelibrary. N.p., n.d. Web. 
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1950 The Asylum Case: Hayya De Torre granted diplomatic asylum by 
the Colombian government, and then later on the case was 
transferred to the ICJ, the court ruling was favoring Peru and stated 
that Colombia does not have the right to qualify an offense for the 
Purpose of asylum, nor was it entitled to claim guarantees for the 
safe departure of Torre. 

1954 The Caracas Convention on Diplomatic Asylum: recognizes that 
every State has the right, not the obligation to grant diplomatic 
asylum and this is not subject to reciprocity. 

1961 The Vienna Convention on Diplomatic Relation: adopted an 
article in which states “Article 41, para 3, which stipulates: “The 
premises of the mission must not be used in any manner 
incompatible with the functions of the missions as laid down in 
the present Convention or by other rules of general international 
law or by any special agreement in force between the sending 
and the receiving States.”  25

  

1975 The Secretary General issued a report on the case of diplomatic 
asylum, only 7 member states took such report into 
consideration, and later it was decided by most member states in 
the general assembly to remove such issue from their agenda. 

2012 Julian Assange chose to seek asylum in the Ecuadorian embassy 
where he asked for the protection of the Ecuadorian government, 
in which the Ecuadorian government approved of, after the 
British Authorities wanted to extradite him back to Sweden for 
his crimes of sexual assault. 

 

VI. Past Resolutions and Treaties  

A/RES/2312(XXII) 
In 1967 the United Nations General Assembly (UNGA/GA) approved a resolution 

concerning the territorial asylum. It was stated there that granting the right of asylum was a 
peaceful and humanitarian act, which should be respected by foreign countries. Nevertheless, 
the right does not serve people who committed the war crimes, the crimes against humanity 
or the crimes against peace.  

A/RES/3497(XXX) 

25Hestermeyer, Holger. "Vienna Convention on Diplomatic Relations (1961)." Research 
Gate. N.p., Jan. 2012. Web. 
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In 1975 the United Nations General Assembly discussed the resolution concerning 
diplomatic asylum after the report of the  secretary general on the question of diplomatic 
asylum, as member states believed that more time should be given to member states in order 
to express their views on that topic and any further action that might be taken in the general 
assembly.  
 
1961 Vienna Convention on Diplomatic Relations  
 

The Vienna Convention on Diplomatic Relations codifies rules of international law on 
diplomatic intercourse, privileges, and immunities. It was adopted by the United Nations 
Conference on Diplomatic Intercourse and Immunities on 18 April 1961 and entered into 
force on 24 April 1964. However, in such convention, it was refused to introduce diplomatic 
asylum in spite of a strong request by Latin American countries. The only gesture was made 
in the Article 41, para 3, which stipulates: “The premises of the mission must not be used in 
any manner incompatible with the functions of the missions as laid down in the present 
Convention or by other rules of general international law or by any special agreement in force 
between the sending and the receiving States.”  26

VII. Failed Solution Attempts  

There once existed a set of rules regarding member states practice of diplomatic 
asylum, adopting the name of The Rules of Asunción: in which member states such as 
Paraguay of Argentina, Bolivia, Brazil, Cuba, France, Germany, Peru, Spain, the United 
Kingdom, the United States and Uruguay agreed upon,“These rules reflect the concern of the 
diplomatic agents to isolate the refugees from the outside world and to avoid any political 
activity on their part; they also provide for penalties if the person concerned should leave the 
legation without being authorized to do so.”  And as stated previously Latin America 27

member states took conclusive efforts into codifying on diplomatic asylum law; as the three 
conventions that were mentioned previously were to be initially discussed by all member 
states in the UN general assembly; however, due to the world’s lack of interest on the topic, 
the issue of diplomatic asylum was never discussed. As a result, the only international efforts 
to globally codify such controversy were made by the Secretary-General in 1975, as he 
submitted to the General Assembly a report for which States were asked to submit their view 
on the topic, but merely seven States had reacted to such report and favored the drafting of a 
new global treaty. Earlier, the General Assembly had tasked the International Law 
Commission to codify the law of asylum, but the latter concluded almost two decades later 
that this topic did not “appear at present to require active consideration in the near future”.  28

Aside from the United Nations, the Institute de Droit International, attempted to codify the 
law on diplomatic asylum, but these have not led to legally significant results.  

“Consequently, under general international law, diplomatic asylum is regarded as a 
matter of humanitarian practice rather than a legal right. It is probably safe to conclude that 
providing sanctuary in diplomatic missions is accepted if accorded for the purpose of saving 

26Hestermeyer, Holger. "Vienna Convention on Diplomatic Relations (1961)." Research 
Gate. N.p., Jan. 2012. Web. 
27 
28 Värk, René. "Diplomatic Asylum: Theory, Practice and the Case of Julian Assange." 
Peacepalacelibrary. N.p., n.d. Web. 
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life or preventing injury in the face of imminent threat and the individual is handed over to 
local authorities as soon as lawful demand is made and threat has passed.”  29

 
VIII. Guiding Questions 

● What is your country’s stance on Diplomatic Asylum? Does it have any laws that 
governs Asylum seeking in general, or on a precise note diplomatic asylum? 

● Has your country ever had a case of diplomatic asylum? Was it the receiving state or 
the sending state? What happened in the case? What is the relationship between 
countries involved in the case and how was it affected?  

● What type of government does your nation adopts? Is it autocratic or democratic? Is 
political opposition accepted in your country or is it a taboo topic?  

● How does your nation treat dissidents?  

IX. Possible Solutions  

Indeed, the issue of diplomatic asylum is very complicated and needs a lot of 
international legal efforts in order to resolve such controversy. Hence, one possible solution 
to bring an end to such controversy is organizing an international convention on diplomatic 
asylum where all the interested candidate states take place (since the issue has been removed 
from the General Assembly session and has not been discussed ever since 1975), in which 
unified steps should be taken by each member state to ensure that diplomatic asylum is 
practiced fairly without any form of discriminatory actions towards a dissident in his 
corresponding member state.  

A second solution could be the creation of a sub organization under the UNHCR 
which deals with situations of dissidents or political refugees and acts as a third party 
supervising any cases of diplomatic asylum between member states. Moreover, such sub 
organization should classify the individuals who can apply for the right of asylum, whether 
they are political criminals or whether they are people prosecuted for political views. Asylum 
should not be granted to those convicted or accused of common crimes, and such sub 
organization should create a unified agreement of what exactly are the “common crimes”. 
Nevertheless, the problem with diplomatic asylum does not only lie with right of granting it, 
but the logistics of the process might be ambiguous as well. Therefore, delegates should 
consider how the process of diplomatic asylum shall take place and should keep in mind the 
following points when tackling such issue: Will individuals who benefit from asylum will 
still be under protection even if the diplomatic relations break? If the ambassador that granted 
asylum to the dissident  has to leave the host country, should asylum seekers should leave as 
well? If this would not be possible should they be sent to the third country that still give the 
asylum seeker all his privileges?  

 

X. Useful Links 
● http://legal.un.org/avl/ha/dta/dta.html  

"Declaration on Territorial Asylum." United Nations. United Nations. Web. 

29 Värk, René. "Diplomatic Asylum: Theory, Practice and the Case of Julian Assange." 
Peacepalacelibrary. N.p., n.d. Web. 
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This link is useful as it gives all details to the past UN efforts in regarding the issue of 
diplomatic asylum in regards to UN resolutions and/or conventions and how it is binding 
under international law 

● http://www.unhcr.org/protection/historical/3ae68bf10/question-diplomatic-asylum-rep
ort-secretary-general.html 

United Nations. "Question of Diplomatic Asylum. Report of the Secretary-General." 
UNHCR. Web. 

This is the report by the Secretary General in which briefly explains the question of 
diplomatic asylum and the past conventions taken with every article included  

● http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e
757 

"Asylum, Territorial." Oxford Public International Law. 06 June 2017. Web. 

This link explains the different kind of asylum and a more explicit explanation of 
diplomatic asylum under international law. 
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