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I. Introduction 

On the 28th of August, 2014, the Federal Republic of Somalia filed a case to the                
International Court of Justice against the      
Republic of Kenya concerning the delimitation      
of the single maritime border that both nations        
share by the eastern coast of the African        
continent into the Indian Ocean. In 2005, the        
Kenyan President proclaimed the maritime     
border to “be on eastern latitude” (red line in         1

Fig 1 ) while the Somali claim which was made         2

in a presidential proclamation in the year 1989        
following the Somali ratification of the United       
Nations Convention on the Law of the Sea        
(UNCLOS) pronounces the maritime border to      
be a median line originating from the last point         
of the land border as a continuation of the land          
border itself. 

After the Kenyan president made his claim, Kenya “acted unilaterally” upon the             3

said claim by using and extracting resources like oil from the disputed area. Somalia reacted               
to this supposed exploitation in many ways, one of which was sending a note to the UN                 
Secretary-General at that time on 04/02/2014, from Dr. Abdirahman Beileh, the Somali            
Minister of Finance. After the note, Somali representatives then went on to file the case in the                 
ICJ, and therefore instituted proceedings against Kenya in the Hague. In the institution of              
proceedings, the court accepted the case based on “Article 36, paragraph 2, of its Statute [...]                
underscored by Article 282 of UNCLOS” . This article states that if both parties agreed to               4

submit the case to a place where they get a binding decision, then the case is accepted, except                  
if they found another process and mechanism of negotiation other than the court itself .              5

Kenya’s claim however, is that the court has no jurisdiction over           
this case to be able to accept it, and that is because both parties have supposedly settled in for                   
negotiations in more than one mechanism, like the Memorandum of Understanding (MOU)            
(which will be later discussed) and regular meetings. On the 2nd of February 2017, the court                
released its first judgement where it rejected the “objection raised by the Republic of Kenya”               6

1 "3. Kenya Proclamation by the President of the Republic of Kenya, 9 ...." 
http://extwprlegs1.fao.org/docs/pdf/ken158811.pdf. Accessed 24 Jun. 2018. 
2 "World News -- XinhuaNet.com: Somali officials meet in Kenya over ...." 25 Apr. 2018, 
http://www.dehai.org/dehai/world-news/251464. Accessed 24 Jun. 2018. 
3 "application requête - CIJ/ICJ." 28 Aug. 2014, 
http://www.icj-cij.org/files/case-related/161/161-20140828-APP-01-00-EN.pdf. Accessed 24 Jun. 
2018. 
4 Ibid. 
5 Ibid. 
6 "2 FEBRUARY 2017 JUDGMENT MARITIME DELIMITATION IN THE INDIAN OCEAN(SOMALIA v. 
KENYA)PRELIMINARY OBJECTIONS IN THE INDIAN OCEAN (SOMALIA v. KENYA) 
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about the court’s jurisdiction, and in the judgement’s operative clauses, the Court “Finds that              
it has jurisdiction to entertain the Application filed by the Federal Republic of Somalia on 28                
August 2014 and that the Application is admissible” and that is by 13 votes to 3 .                7

Accordingly, the case proceeds, as the Somali Republic requests the Court to delimit the              
maritime border. 

II. Involved Countries and Organizations 

Somalia 

Somalia is one of the coastal East African states. Formed in 1960 after Italian and               
British occupations pulled out, the Somali state was born. Somalia is a state of many issues; it                 
has gone through two civil wars and is still involved in one to this day. Also, Somalia’s                 
foreign relation with Kenya has always been a “deteriorating relationship” . When one            8

considers the current maritime dispute, relations appear to be as tense.  

The Somali representatives for the United Nations filed this case instituting           
proceedings against Kenya in August 2014. Before that, the Somali presidential proclamation            
announced the border to be a continuation of the median line equidistant from the baselines               
of the baselines of each country. This type of border is the natural borderline in the world and                  
is set by the UNCLOS (Article 15), which indicates that each maritime border is the               
extension of the land border in a median line. At the end of Article 15, it states that this type                    
of border setting can be overruled by an exception, and the exception lies if the two parties                 
have a “historic title or other special circumstance to delimit the territorial seas of the two                
States” . 9

However, Mr Awad, Somali Minister of Foreign Affairs, believes that there is no             
exception to Article 15 of the Convention, and that “there is no other communication on the                
matter with respect to our neighbour, Kenya” . After the Kenyan objection and the Court              10

giving permission for continuation of the case, Somalia awaits the Court’s decision on the              
delimitation of the boundaries. 

Kenya  

The Republic of Kenya, is the defendant in this case. They believe that the border               
should be due East rather than a continuation of the equidistant line that ends at the land                 
border. Kenya, formed in 1964 is the latter formed country in this dispute, however, as               

PRELIMINARY OBJECTIONS- CIJ/ICJ." 2 Feb. 2017, 
http://www.icj-cij.org/files/case-related/161/161-20170202-JUD-01-00-EN.pdf. Accessed 25 Jun. 
2018. 
7Ibid. 
8 "The Deteriorating Relationship between Somalia and Kenya." 
https://www.hiiraan.com/op4/2014/jun/55212/the_deteriorating_relationship_between_somalia_and_k
enya.aspx. Accessed 24 Jul. 2018. 
9 "United Nations Convention on the Law of the Sea - UN.org." 
http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf. Accessed 24 Jun. 
2018. 
10 "Somali Foreign Minister says no negotiations with ... - Hiiraan Online." 
https://www.hiiraan.com/news4/2018/May/158190/somali_foreign_minister_says_no_negotiations_wit
h_kenya_over_maritime_dispute.aspx. Accessed 25 Jun. 2018. 
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previously mentioned Kenya has ever since been involved with Somalia in many issues.             11

The prime issue is this maritime dispute. Kenya believes the border is on a latitude East and                 
therefore have unilaterally decided to assemble many petroleum plants and build           
infrastructure in the disputed area, scattering around 5 main sectors of the petrol map/oil              
blocks, especially L-5, and from L-21 to L-25 (see figure 2) which are sections on an oil                12

map of the area. This action has been subject to lots of criticism from the Somali                
representatives, and Kenya has been accused of exploitation as Somalia believes it is their              
territory too. 

In a presidential proclamation in 1979, the Kenyan president, Daniel arap Moi            
claimed the maritime border to be “on eastern latitude...being latitude 1° 38' South” . Like              13

Somalia, this is Kenya’s first ICJ case, and its first reaction to this case is filing a preliminary                  
objection explaining how and why the case is inadmissible in the ICJ. However, with thirteen               
votes to three, the Court decided that it should continue the case.  

 

11 "History of Kenya | Britannica.com." https://www.britannica.com/topic/history-of-Kenya. Accessed 25 
Jun. 2018. 
12 "application requête - CIJ/ICJ." (see footnote 3) 
13 "Proclamation by the President of the Republic of Kenya of 28 February ...." 28 Feb. 1979, 
https://www.ecolex.org/details/legislation/proclamation-by-the-president-of-the-republic-of-kenya-of-28
-february-1979-lex-faoc004655/. Accessed 25 Jun. 2018. 
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In the Kenyan preliminary objections, the Kenyan representatives spoke of how the            
MOU is a binding agreement that has entered into force and should be considered a               
competent piece of evidence that can be referred to, therefore deeming the matter out of ICJ                
jurisdiction, and the case inadmissible. The Court disagrees however, and believes that the             
matter is in fact in the scope of the ICJ’s jurisdiction, so they rejected the preliminary                
objections.  

The Attorney General of Kenya, Mr. Muigai, addresses the case stating that “Kenya             
maintains the view that litigation can resolve only one aspect of a wide range of complex                
issues the parties must agree upon” . 14

III. Focused Overview of the Issue 

1) Disputed Area 

The area between the two countries’ border claims--the disputed area--is around           
64,000 sq. km. It lies between the eastern latitude from the exact end of the land border                 
between Somalia and Kenya (Kenyan claim), and the provisional equidistant median line            
originating from the exact end of the land border between the two nations (Somali claim).               
This area contains many petroleum and oil rich sources that the Republic of Kenya now               
believe they are free to use and therefore have proceeded to do so. For example, lots of the oil                   
blocks that lie in the territory have been unilaterally given out to international petroleum              
companies by Kenya to countries such Italy, the United States of America, and France. This               
angered Somalis because they believe that this maritime territory is theirs and that Kenya is               
exploiting it and depriving them from all of the non renewable energy resources that they               
supposedly should be able to attain.  

2) Treaties, Conventions and Commissions 

a) The Memorandum of Understanding (MOU) 

The MOU is one of the most important documents in this case. The MOU was an                
agreement signed by competent representatives of each nation (Somalia and Kenya) “in the             
spirit of [cooperation] and mutual understanding” on 07/04/2009. In this memorandum, the            15

nations agree to send a request to the Commission on the Limits of the Continental Shelf                
(CLCS) which delineates maritime borders upon request. However, the CLCS request, which            
was filed by Kenya on the 6th of May in the year 2009, was not taken further by the CLCS                    
due to a Somali objection, as the existence of a maritime dispute means that the CLCS no                 
longer becomes a delineating body to settle such a dispute. This memorandum also stated that               
the “delimitation of maritime boundaries in the areas under dispute, including the            
delimitation of the continental shelf beyond 200 nautical miles, shall be agreed between two              
coastal States on the basis of international law” . The argument about whether this             16

memorandum was binding or not, remains, as one side of the argument is that it is binding                 
and that its entry into force was upon its signature, just like it said on the memorandum itself.                  

14 "Kenya-Somalia maritime boundary dispute proceeds to full trial, ICJ ...." 2 Feb. 2017, 
https://www.the-star.co.ke/news/2017/02/02/kenya-somalia-maritime-boundary-dispute-proceeds-to-fu
ll-trial-icj_c1499658. Accessed 25 Jun. 2018. 
15 "52 2. Kenya and Somalia Memorandum of Understanding·between ...." 
http://extwprlegs1.fao.org/docs/pdf/bi-158813.pdf. Accessed 26 Jun. 2018. 
16 Ibid. 
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On the other hand however, some claim that this is a situation where the signature is subject                 
to ratification, and therefore the treaty needs to be ratified to be legally binding.  17

b) The United Nations Convention on the Law of Sea (UNCLOS) 

The UNCLOS is the primary document that all maritime disputes are based on and are               
judged by. In this maritime dispute, the provisional way to set this border is using Article 15                 
of the UNCLOS, that states that the maritime border should be “the median line” and no                18

country can extend its borders past the median line. The median line in this case is the                 
extension of the land border starting from its end point, therefore heading south-east.             
However, this article also states that under the exception of having a “ historic title or other                 
special circumstances to delimit the territorial seas of the two States” . These “special             19

circumstances” are not defined or codified in the treaty, so it is very subjective what to                
consider and what not to consider as such. 

3) Commission on the Limits of the Continental Shelf (CLCS) 

The Commission on the Limits of the Continental Shelf is a body that delineates              
maritime border, and is rendered binding by the UN. A decision from this commission means               
that it has to be followed. The UNCLOS, article 76, provides “The limits of the shelf                
established by a coastal State on the basis of these recommendations shall be final and               
binding” . The CLCS however does not agree to take on this situation because not all parties                20

agree. In the CLCS Rules of procedure, it is mentioned that it “will not consider a submission                 
made by a State… if there is a maritime delimitation dispute between that State and one or                 
more other States, without the consent of all States concerned.” Because Somalia first             21

rejected the Kenyan submission to the CLCS, it was no surprise that the case would not be                 
taken and that the Commission will reject it. However, Somalia took back their rejection, but               
the CLCS still does not believe that the Commission should move on with this case because it                 
contains a maritime delimitation dispute.  

4) Presidential proclamations 

a) Kenya 

On the 16th of May 1972, the Kenyan president announced the maritime boundary in              
a Territorial Waters Act. In said act, Mr. Jomo Kenyatta, pronounced the border to be a                
median equidistant line originating from the terminal pillar of the Somali-Kenyan land            
boundary. 

In another presidential proclamation in 1979, Kenyan president Daniel arap Moi           
proclaimed the nation’s maritime borders; both the Northern border with Somalia, and the             
Southern border with Tanzania, claiming the Somali border to be due east. In the second               

17 "What is the difference between signing, ratification and ... - Ask DAG!." http://ask.un.org/faq/14594. 
Accessed 4 Aug. 2018. 
18 "United Nations Convention on the Law of the Sea - К UN.ORG." (see footnote 9) 
19 Ibid. 
20 Ibid. 
21 "rules of procedure of the clcs - К UN.ORG." 8 Apr. 2009, 
http://www.un.org/depts/los/clcs_new/commission_rules.htm. Accessed 4 Aug. 2018. 
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presidential proclamation in 2005, President Kibaki released a proclamation providing the           
same information, stating that border is yet again due East.  

b) Somalia 

With regards to this issue, one main presidential proclamation was made by Somalia,             
and that is in 2014, a couple of months before the actual submission of their case to the ICJ                   
itself. That presidential proclamation, pronounced the maritime border to be the median            
equidistant line from the terminal pillar of the land boundary, like the Territorial Waters Act               
of 1972 by Kenya.  

IV. Key Vocabulary 

Delimitation: “the action of fixing the boundary or limits of something”  22

Delineation: “the act of outlining or representing something with lines or words”  23

Ratification: “an act by which a State signifies an agreement to be legally bound by the terms                 
of a particular treaty ”  24

Binding: a binding agreement “cannot be legally avoided or stopped” . 25

Entry to Force: “A treaty comes or enter into force at a time when it becomes legally binding                  
on the parties to the treaty” . 26

Equidistant: “at equal distances;” “A place that is equidistant from two other places is the               27

same distance away from each of these places.”  28

Exclusive Economic Zone: “An exclusive economic zone (EEZ) is an area which is beyond,              
and is adjacent to, a given country's territorial seas, and extends no more than 200 nautical                
miles (370 kilometers) out from a country's own coastlines...The area which is under the EEZ               
of a state gives them full rights to explore and exploit the marine resources in its adjacent                 
continental shelf.”  29

22 "delimitation | Definition of delimitation in English by Oxford Dictionaries." 
https://en.oxforddictionaries.com/definition/delimitation. Accessed 24 Jun. 2018. 
23 "Delineation | Definition of Delineation by Merriam-Webster." 
https://www.merriam-webster.com/dictionary/delineation. Accessed 24 Jun. 2018. 
24 "Definition of key terms used in the UN Treaty Collection - Unicef." 
https://www.unicef.org/french/crc/files/Definitions.pdf. Accessed 24 Jun. 2018. 
25 "binding Meaning in the Cambridge English Dictionary." 
https://dictionary.cambridge.org/dictionary/english/binding. Accessed 24 Jun. 2018. 
26 "Definition of key terms used in the UN Treaty Collection - Unicef." 
https://www.unicef.org/french/crc/files/Definitions.pdf. Accessed 24 Jun. 2018. 
27 "equidistant | Definition of equidistant in English by Oxford Dictionaries." 
https://en.oxforddictionaries.com/definition/equidistant. Accessed 24 Jun. 2018. 
28 "Equidistant definition and meaning | Collins English Dictionary." 
https://www.collinsdictionary.com/dictionary/english/equidistant. Accessed 24 Jun. 2018. 
29 "What Is An Exclusive Economic Zone (EEZ)? - WorldAtlas.com." 
https://www.worldatlas.com/articles/what-is-an-exclusive-economic-zone-eez.html. Accessed 24 Jun. 
2018. 
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Jurisdiction: “The power and authority to administer justice by hearing and deciding legal             
cases”   30

V. Important Events & Chronology 

Date (D/M/Y) Event 

16/5/1972 Commencement of Territorial Waters Act  31

28/2/1979 Presidential Proclamation of the Kenyan president,      
Daniel arap Moi  32

10/12/1982 Entry Into Force of the UNCLOS  33

9/6/2005 Presidential Proclamation of the Kenyan president      
Mwai Kibaki  34

7/4/2009 Memorandum of Understanding was signed  35

6/5/2009 Kenyan submission to the CLCS  36

4/2/2014 Note from Somali official to the Secretary General  37

30/6/2014 Presidential Proclamation of the Somali president      
Hassan Sheikh Mohamud  38

28/8/2014 Somali filing of the Application Instituting      
Proceedings to the ICJ  39

VI. Useful Links 

30 "Jurisdiction - Definition, Examples, Cases ... - LegalDictionary.net." 
https://legaldictionary.net/jurisdiction/. Accessed 24 Jun. 2018. 
31 "THE TERRITORIAL WATERS ACT, 1972 No. 2 of 1972 ... - Kenya Law." 16 May. 1972, 
http://kenyalaw.org/lex/rest//db/kenyalex/Kenya/Legislation/English/Amendment%20Acts/No.%202%2
0of%201972.pdf. Accessed 30 Jun. 2018. 
32 "Proclamation by the President of the Republic of Kenya of 28 February ...." 28 Feb. 1979, 
https://www.ecolex.org/details/legislation/proclamation-by-the-president-of-the-republic-of-kenya-of-28
-february-1979-lex-faoc004655/. Accessed 24 Jun. 2018. 
33 "United Nations Convention on the Law of the Sea - К UN.ORG." (see footnote 9) 
34 "3. Kenya Proclamation by the President of the Republic of Kenya, 9 ...." 
http://extwprlegs1.fao.org/docs/pdf/ken158811.pdf. Accessed 24 Jun. 2018. 
35 "52 2. Kenya and Somalia Memorandum of Understanding·between ...." (see footnote 15) 

36 "Continental Shelf - submission to the Commission by Kenya - UN.org." 6 Nov. 2014, 
http://www.un.org/depts/los/clcs_new/submissions_files/submission_ken_35_2009.htm. 
Accessed 24 Jun. 2018. 
37 "English - UN.org." 2 Sep. 2014, 
http://www.un.org/depts/los/clcs_new/submissions_files/ken35_09/2014_09_02_SOM_LET_UN_004_
14-00700.pdf. Accessed 24 Jun. 2018. 
38 "Proclamation by the President of the Federal Republic of ... - UN.org." 
http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/SOM_2014_Proclamation.pdf. 
Accessed 30 Jun. 2018. 
39 "application requête - CIJ/ICJ." (see footnote 3) 
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● Statute of the International Court of Justice  40

● Case page on the ICJ website  41

● UN Convention on the Laws Of the Sea  42

● Memorandum of Understanding  43

● Document containing the definitions of key terms used in the UN treaty collection.  44

● Kenyan presidential proclamation of 1979  45

● Somali presidential proclamation of 2014  46
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